STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

SANDRA NAP BRI TT AND FRANK
BRI TT, as parents and natura
guardi ans of DAVID BRI TT, a
m nor,

Petitioners,
VS. Case No. 00-3823N
FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVPENSATI ON ASSCOCI ATI ON,

Respondent ,

and

FLORI DA BOARD COF REGENTS and
TAMPA GENERAL HOSPI TAL,

| nt ervenors.
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FI NAL ORDER DENYI NG PETI TI ONERS' MOTI ON TO
AVEND FI NAL ORDER AND/ OR FOR REHEARI NG

On July 22, 2002, the Division of Adm nistrative Heari ngs,
by Administrative Law Judge WIlliamJ. Kendrick, held a hearing
in the above-styled case to address Petitioners' Mtion to Anend
Final Order and/or for Rehearing.
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Tanpa, Florida 33602

For Intervenor Tanpa General Hospital
David S. Nel son, Esquire
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STATEMENT OF THE CASE

1. On August 14, 2001, a Final Order was entered in the
above-styl ed case which resolved that David Britt, a mnor, had
suffered a "birth-rel ated neurol ogical injury,"” as defined by the
Florida Birth-Rel ated Neurol ogical Injury Conpensation Plan
(Plan). Pertinent to this case, "birth-rel ated neurol ogi cal

injury” is defined by Section 766.302(2), Florida Statutes, to

nmean:
: infjury to the brain. . . of alive
i nfant wei ghing at |east 2,500 grans at birth
caused by oxygen deprivation . . . occurring

in the course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital, which renders the

i nfant permanently and substantially nentally
and physically inmpaired . . . . (Enphasis
added)




2. The Final Oder was appealed by the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Association (NICA), to
the District Court of Appeal, Second District, State of Florida.

3. During the pendency of the appeal, Petitioners/Appellees
filed what they terned a Notice of Request for Alternative
Relief. That notice read, as follows:

Appel | ees, SANDRA NAP BRI TT and FRANK BRI TT,
as parents and natural guardi ans of DAVID
BRITT, a mnor, by and through their
under si gned attorneys, hereby notice this
Court of their Request for Alternative Relief
and, as grounds therefor, state as foll ows:

1. On Septenber 1, 1999, Appellees, SANDRA
NAP BRI TT and FRANK BRI TT, filed a Conpl ai nt
agai nst Tanpa General Hospital and The

Fl ori da Board of Regents, alleging nedica
negl i gence during and surrounding the birth
of their son, David Britt, which negligence
resulted in permanent and serious injuries to
David Britt.

2. The Defendants affirmatively defended
against Plaintiffs' Conplaint by alleging

NI CA exclusivity and imunity. As a result
of Defendants' affirmative defense, the
Britt's civil action was abated pending a
determ nation by the Adm nistrative Law Judge
in the Division of Administrative Hearings as
to the applicability of NICAto the claim

3. Pursuant to the Court's Order of
Abatenent, the Britts filed a Petition with
the Division of Adm nistrative Hearings on
Sept enber 14, 2000, requesting a

determ nation on the issue of N CA
applicability. In particular, the Appellees
chal | enged the Defendants' affirmative
defense in the civil action by contending

t hat appropriate notice under Section



766. 316, Florida Statutes, had not been
provi ded to the Appell ees.

4. On Novenber 8, 2000, The Florida Board of
Regents and Tanpa General Hospital were
accorded | eave to intervene in the

Admi ni strative proceeding.

5. On June 23, 2001 [sic],?! an evidentiary
hearing was held to resol ve whether the
health care providers conplied with the
notice provisions of the Plan. Both The

Fl ori da Board of Regents and Tanpa Gener al
Hospital were represented by counsel at the
hearing and participated in the hearing in
order to present their position that they had
conplied with the notice provisions of the

Pl an.

6. At the hearing, based upon the totality
of the information provided to the Appellees
t hrough June 25, 2001, the Appellees
stipulated that David suffered "a birth-
rel ated neurol ogical injury" as defined by
the Plan. . . . To so stipulate, the
injuries suffered by David Britt nust have
been "injury to the brain or spinal cord
caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery or resuscitation in the
i mredi ate post-delivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inmpaired."” Section 766.302(2), Florida
St at ut es.

7. On August 14, 2001, Adm nistrative Law
Judge WIlliamJ. Kendrick entered a Final
Order finding that proper notice had not been
given to the Britts and, therefore, the
Britts could elect to pursue their civil
action or accept N CA benefits. The Britts
el ected to continue with the pursuit of their
civil action.

8. As aresult of the Admnistrative Law
Judge's Final Order and the Britts' election,



the Circuit Court |ifted the abatenent of the
civil action, and discovery was permtted to
pr oceed.

9. On Cctober 31, 2001, Plaintiffs served
I nterrogatories upon the Defendants in the
civil action. One of the interrogatories
requested the Defendants to: "Describe in
detail how the incident described in the
conpl ai nt happened, including all actions
taken by you to prevent the incident”.

Def endant, Florida Health Sciences, Inc.,
d/ b/ a Tanpa General Hospital's answer to
interrogatory #3 stated that:

. . a decision was made by the physicians
enployed by co-defendant University of South
Florida to expedite delivery via cesarean
section. The mnor child, David Britt, was
delivered via C-section. The initial Apgar
scores were | ow but the baby did show signs
of inprovenent while still in the operating
room The baby was intubated and transported
to recovery. During the transcript [sic -
transport], the mnor child s endotracheal
t ube becane di sl odged. Following this
di sl odgenent the baby deconpensated and it
was | ater discovered that the child had
suffered an anoxic insult to his brain.

The Fl orida Board of Regents answered
Plalntlff S interrogatory #3 by stating:

During the | abor period, the fetus devel oped
fetal distress. Measures were taken to
correct the signs of the fetal distress [sic
- and] a decision was nmade to expedite
delivery with a cesarian section. That was
acconplished and while one of the initial
Apgar scores were |ow, the baby did inprove
while in the operating room He was

i ntubated and was being transported to
recovery. Sonetinme during the transport,
Davi d' s endotracheal tube becane di sl odged.
At this tinme, we are not aware of how the

t ube becane di sl odged. The baby
deconpensated follow ng this dislodgenent.



It was | ater di scovered that the child had
suffered an anoxic insult to his brain.

* * *

10. The nedical records of Sandra Nap Britt
and David Britt are void of any reference to
t he endotracheal tube becom ng di sl odged
during the transport. Any and al
information pertaining to David Britt's
endotracheal tube becom ng di sl odged during
the transport, and the connecti on between
such di sl odgenent and the possible injuries
suffered by David Britt, were not provided to
the Appellees or nmade available to the
Appel l ees until after the adm nistrative
hearing held before the Adm nistrative Law
Judge.

11. If, as the Defendants, The Florida Board
of Regents and Tanpa General Hospit al

assert, David' s endotracheal tube becane

di sl odged, and such di sl odgnment caused
deconpensation and resulted or contributed to
David's anoxic insult to his brain, then
David's injury would not qualify for N CA
conpensati on because such an injury would not
have occurred, in whole or in part, during
the | abor, delivery, or resuscitation in the
i mredi ate post-delivery period, as is

requi red under the Plan. See Sections
766.302(2), 766.303(2), 766.308(1) and
766.309(1)(a), Florida Statutes

12. This newly discovered evidence
pertaining to the dislodgenent of David
Britt's endotracheal tube could provide an

i ndependent basis for excluding David Britt's
injury from Nl CA coverage. Due to the
conceal nent of this fact in the nedica
records (said conceal nent occurring through
t he absence of any reference to this

i ncident), Appellees were not aware of these
facts at the time of the initial

adm nistrative hearing in this matter



13. Accordingly, although Appell ees believed
the Adm nistrative Law Judge's Order shoul d
be affirmed, for all the reasons set forth by
Appel l ees in this appeal, should this Court
determ ne that the Adm nistrative Law Judge's
Final Order should be reversed, Appellees
respectfully request this Court to remand
this matter back to the Division of

Adm ni strative Hearings for further

determ nations by the Admi nistrative Law
Judge, in light of newly discovered evidence
whi ch coul d have a significant inpact upon
the applicability and conpensability of this
cl ai munder the Pl an.

VWHEREFORE, Appel | ees respectfully request
this Court to affirmthe Final O der of the
Adm ni strative Law Judge, or, in the
alternative, if reversal is warranted,
Appel | ees respectfully request this Court to
remand this case for further proceedings in
order to allow Plaintiffs to present the
new y di scovered evidence to the

Adm ni strative Law Judge and to NI CA for

t heir determ nati on.

P

n response to Petitioners'/Appellees' notice, the
court, by Order of April 25, 2002, resolved that:

Appel | ees' notice of request for alternative

relief is treated as a notion to relinquish

jurisdiction and is granted for 60 days in

order for appellees to file a notion pursuant

to Fla. R Cv.P. 1.540.

5. On June 3, 2002, Petitioners filed the pending Mdtion to

Amend Final Order and/or for Rehearing with the Division of
Admi ni strative Hearings (DOAH). That notion, which read

substantially the sane as the notice filed with the court,

concl uded that:



11. If, as the Intervenors, The Florida
Board of Regents and Tanpa General Hospital
assert, David Britt's endotracheal tube
becane di sl odged, and such di sl odgnent caused
deconpensation and resulted in or contributed
to David Britt's anoxic insult to his brain,
and additional sequel ae and events in the

NIl CU nursery, then David Britt's injury would
not qualify for N CA conpensation because
such an injury would not have occurred, in
whole or in part, during the |abor, delivery,
or resuscitation in the i medi ate post -
delivery period, as is required under the
Plan. See Sections 766.302(2), 766.303(2),
766.308(1) and 766.309(1)(a), Florida

St at ut es.

12. This newy discovered evidence
pertaining to the dislodgenent of David
Britt's endotracheal tube, which is

fraudul ently absent fromthe nedical records,
woul d provide a basis for excluding David
Britt's injury from N CA coverage, in whole
or in part. Due to the conceal nent of this
fact in the nmedical records (said conceal nent
occurring through the absence of any
reference to this incident), Petitioners were
not aware of these facts at the tinme of the
initial admnistrative hearing in this
matter.

13. After learning of this newy discovered
evi dence, the Petitioners (acting as
Appel | ees before the Second District Court of
Appeal ) filed their Notice of Request for
Alternative Relief with the District Court of

Appeal

14. In response to the Notice of Request for
Alternative Relief, the District Court of
Appeal issued its Order stating that the

Noti ce would be treated as a notion to
relinquish jurisdiction and such notion was
granted for a period of 60 days in order for
the Petitioners (Appellees) to file a notion
pursuant to Florida Rule of Civil Procedure
1.540 .



15. Petitioners request this Court to anend
the Final Order concerning the issue of

whet her David Britt suffered a birth-rel ated
neurol ogical injury within the neaning of
Chapter 766, Florida Statutes, given the
new y di scovered and fraudul ently conceal ed
factual circunmstances now sworn to in answers
to interrogatories by both Intervenors, Tanpa
CGeneral Hospital and The Florida Board of
Regent s.

16. It is Petitioners' contention that the
initial conclusion of Adm nistrative Law
Judge Wl liam Kendrick that David Britt
suffered a "birth rel ated neurol ogi cal
injury" was entirely correct. Unfortunately,
it appears that counsel for both Intervenors
were aware that after the initial
resuscitation within the delivery rooma
subsequent event occurred involving the

di sl odgnent of the endotracheal tube which

t hey apparently believed led to an arrest and
code in the neonatal intensive care unit.
Under the circunstances of such conduct and
gi ven the sworn evidence concerning the event
of subsequent di sl odgnment of the endotracheal
tube, Petitioners request the Adm nistrative
Law Judge to find that the subsequent events
after the initial successful resuscitation,
and during transport, do not constitute a
conpensabl e claimsince brain injuries
related to this event would not have occurred
during the | abor, delivery or resuscitation
in the i medi ate post-delivery period as is
required by the plan.

WHEREFORE, Petitioners respectfully request
that an Anmended Order be entered adding a
provision finding that the newy discovered
incident and its sequel ae does not constitute
a conpensabl e claim

6. In reading the Notice of Request for Alternative Relief

filed with the court, as well as the Mdtion to Anend Fi nal Order



and/or for Rehearing filed with DOAH, one woul d reasonably
conclude that Petitioners are of the view that, if considered,
the "new y discovered evidence”" would |ikely alter the concl usion
that David suffered a "birth-related neurological injury,”
because his brain injury may be attributable to events (the

di sl odgenent of his endotracheal tube) that occurred after

"l abor, delivery, or resuscitation in the i nmedi ate post-delivery

period."” Section 766.302(2), Florida Statutes. See also Nagy v.

Fl orida Birth-Rel ated Neurol ogical |njury Conpensation

Associ ation, 813 So. 2d 155 (Fla. 4th DCA 2002). So read,

Petitioners' notion is founded on a | ogical prem se. However,
such is neither Petitioners' contention nor the rationale for the
pendi ng noti on.

7. Succinctly stated, Petitioners do not contend that any
injury that may have resulted fromthe dislodgenent of David's
endot racheal tube affects the conclusion reached that he suffered
a "birth-related neurological injury,"” defined as an "injury to
the brain . . . caused by oxygen deprivation . . . occurring in
the course of | abor, delivery, or resuscitation in the i medi ate
post -delivery period in a hospital, which renders the infant
permanently and substantially nentally and physically inpaired.”
Section 766.302(2), Florida Statutes. Rather, Petitioners, by
their notion, merely "request that an Anended Order be entered

adding a provision finding that the newy discovered incident and

10



its sequel ae does not constitute a conpensable claim" Stated
ot herw se, as Petitioners' counsel acknow edged at hearing, they
agree the Final Order correctly resolved that David suffered a
"birth-rel ated neurol ogical injury,” but request that the

adm nistrative |law judge find that any disl odgenent of his
endotracheal tube occurred after "the i mmredi ate post-delivery
peri od" and, consequently, the Plan does not preclude themfrom
pursuing a civil action with regard to that incident.

8. Guven that Petitioners neither seek relief fromthe
Final Order nor contend that the "newy di scovered" evidence
woul d i kely change the result if rehearing were granted, no
useful purpose woul d be served by conducting an evidentiary
hearing to resol ve whet her good cause exists under Fla.R Cv.P.
1.540, to relieve Petitioners fromthe terms of the Final O der.

CONCLUSI ONS OF LAW

9. Pursuant to an order of the District Court of Appeal,
Second District, State of Florida, discussed supra, jurisdiction
has been relinquished to the D vision of Adnministrative Hearings
to consider a notion, pursuant to Fla.R CGv.P. 1.540, for relief
fromthe Final Order entered August 14, 2001.

10. Pertinent to this case, Fla.R Gv.P. 1.540(b), provides
as foll ows:

M st akes; | nadvertence; Excusabl e Negl ect;

Newl y Di scovered Evidence; Fraud; etc. On
noti on and upon such terns as are just, the

11



court may relieve a party or a party's |lega
representative froma final judgnent, decree,
order, or proceeding for the follow ng
reasons: . . . (2) newy discovered evidence
whi ch by due diligence could not have been

di scovered in time to nove for a new trial or
rehearing; (3) fraud (whether heretofore
denom nated intrinsic or extrinsic),

m srepresentation, or other m sconduct of an
adverse party .

11. Notably, as heretofore discussed, Petitioners do not
seek relief fromthe Final Order. Moreover, they do not contend
the "newy discovered" evidence would likely change the result if
rehearing were granted. Consequently, there is no basis for
relief under Fla.R Cv.P. 1.540(b), and no need to conduct an

evidentiary hearing on Petitioners' notion. Dade National Bank

of Mam v. Kay, 131 So. 2d 24, 26 (Fla. 3d DCA 1961)(The

"requirenments for granting a new trial on the ground of newy

di scovered evidence are [, inter alia,] . . . that it nust appear
that the evidence is such as will probably change the result if a
new trial is granted; . . . [and] that it is material to the

issue."). See also Schlapper v. Maurer, 687 So. 2d 982 (Fla. 5th

DCA 1997)(Materiality is one of four elenents required before a
court should grant relief fromfraudul ent m srepresentation).

12. As for Petitioners' request that the adm nistrative | aw
j udge conduct an evidentiary hearing and enter an anended fina
order finding that any di sl odgenment of David' s endotracheal tube

occurred after "the i medi ate post-delivery period" and,

12



consequently, the Plan does not preclude them from pursuing a
civil action with regard to that incident, | decline to accord
such relief for two reasons. First, jurisdiction was
relinquished to the Division of Adm nistrative Hearings for the
limted purpose of considering a notion filed pursuant to

Fla.R Cv.P. 1.540. Petitioners' request exceeds the bounds of
the court's delegation. Secondly, given Petitioners'

acknow edgenent that the claimis conpensabl e, the subsequent

di sl odgenent of David's endotracheal tube is not material to the
i ssue of whether he suffered a "birth-rel ated neurol ogi cal
injury." Consequently, whether the dislodgenment occurred during
"the inmedi ate post-delivery period" or thereafter is not a
matter the adm nistrative | aw judge need address. See Section

766. 309, Florida Statutes, and Gugelmn v. D vision of

Admi nistrative Hearings, 27 Fla.L. Wekly D1101la (Fla. 4th DCA

May 8, 2002).

CONCLUSI ON

Based on the foregoing, it is
ORDERED t hat Petitioners' Mtion to Amend Final Order and/or

for Rehearing is denied.

13



DONE AND ORDERED t his 31st day of July, 2002, in

Tal | ahassee, Leon County, Fl orida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 31st day of July, 2002.

ENDNOTE

1/ The hearing was held on June 25, 2001.

COPI ES FURNI SHED

Kenneth J. Plante, Esquire

Wl bur E. Brewton, Esquire
Brewt on, Plante & Plante, P.A.
225 Sout h Adans Street

Suite 250

Tal | ahassee, Florida 32301

M chael N. Brown, Esquire
Allen Dell, P.A

Post Ofice Box 2111
Tanpa, Florida 33601

Rol and J. Lanb, Esquire
Hahn, Mrgan & Lanb

2701 North Rocky Point Drive
Suite 410

Tanpa, Florida 33601
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Lynn Larson, Executive Director
Fl orida Birth-Rel ated Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Tal | ahassee, Florida 32312

David S. Nelson, Esquire
Smith & Fuller, P.A

Post O fice Box 3288
Tanpa, Florida 33601

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing one copy of a Notice of Appeal with the Agency Cerk of the
Di vision of Adm nistrative Hearings and a second copy, acconpani ed
by filing fees prescribed by law, with the appropriate D strict
Court of Appeal. See Section 120.68(2), Florida Statutes, and
Florida Birth-Rel ated Neurological |Injury Conpensati on Associ ation
v. Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The Notice of
Appeal must be filed within 30 days of rendition of the order to
be revi ewed.
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